










































sense, however, that Mr. Joseph Garin came close to opining that causation 

and/ or "fact of damage" caused by an assumed breach of an ethical/ fiduciary 

duty is or should be a prerequisite to the imposition of disgorgement, with which 

opinion the Arbitrator respectfully disagrees (if that is Mr. Garin's opinion).2o In 

so opining, Mr. Garin (as did Mr. Randazza's California expert witness, Ms. Ellen 

Peck) testified that --- based on information provided by Mr. Randazza ---there 

was not a single instance of an ethical violation, with which the Arbitrator also 

respectfully agrees, based on all of the evidence adduced at hearing. 

See Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999) and Restatement of 

Agency 3d, Sec. 8.01 comment d(2). 

X. While Mr. Randazza's obtaining Mr. Gideon's signature on the 

promissory note for Mr. Randazza 's $25,000 loan to E/L for Hong Kong legal 

fees was rife with ethical infirmities, in the exercise of the Arbitrator's discretion, 

the Arbitrator will not void the underlying loan. However--- again in the 

exercise of the Arbitrator's discretion--- the Arbitrator will limit the benefit of 

that decision to allowing Mr. Randazza to assert an offset, under this paragraph, 

to any and all amounts awarded on E/L's counterclaims, up to a maximum 

amount of $25,000 (i.e., no interest)--- which right of offset shall be conditional 

upon Claimant's transfer to Respondent Liberty of all Oron settlement-related 

and other E/L funds held in Claimant's attorney trust account,21 plus interest at 

the legal rate of ten percent (10%) per annum from August 29, 2012. 

Y. E/L are the prevailing parties in this arbitration. As such one or 

both of Respondents is or may be entitled to contractual attorneys fees under the 

employment agreement.22 

2o Mr. Garin conceded, on cross-examination, that Section 37 of the Restatement 3rd of 
The Law Governing Lawvers does n ot say that a showing of actual monetary loss is 
required for disgorgement of attorney compensation. 
21 See Interim Arbitration Award, Pars. 4 & 5, at p. 28, infra. 
22 See Interim Arbitration Award, Pars. 8 at pp. 28-29, infra. 

22 



INTERIM ARBITRATION A WARD 

Based upon careful consideration of the evidence, the applicable law, the 

parties' written submissions, the Determinations hereinabove set forth, and good 

cause appearing, the Interim Arbitration Award in this arbitration is as follows: 

1. Claimant and Counter-Respondent Marc J. Randazza ("Claimant") 

shall take nothing by any of his claims set forth in his Amended Arbitration 

Demand. 

2. Claimant shall pay Respondent(s) the following sums and 

amounts, as and for monetary damages in connection with Respondents' 

counterclaims. Said amounts are exclusive and non-duplicative of any amount 

separately and additionally awarded to Respondents as part of the remedy of 

disgorgement. See below. 

Said amount includes the amount of $275,000, plus pre-award 

interest from August 13, 2012, at the legal rate of ten percent (10%) per am1um, as 

and for monetary damages in connection with the resettlement of the Oron 

litigation, as a direct and proximate result of Claimant's violations of fiduciary 

duty in connection with his negotiating for a $75,000"bribe" (to conflict him out 

of future representation against Oron) as part of the resolution of the Oron 

litigation. 

Said amount will include the amount of $60,000, by which amount 

Claimant was unjustly enriched--- in that Claimant (via his law firm), rather 

than either Respondent received (A) $60,000 in connection with Claimant's 

ostensibly pro bono representation in connection with the Righthaven cases, 

while compensated for Claimant's time spent on the representation as employee, 

in the course of his employment, as to which representation the costs were 

advanced by Claimant's employer, and (B) received from James Grady in 

connection with the Oron litigation. 

Said amount will include the amount of $3,215.98 ---as and for 

Respondents' expenses reasonably incurred in connection with QUIVX forensic 
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examination and attempted restoration of data on employer-owned laptop 

computers and an iPhone used and returned, as applicable, by Claimant and 

Erika Dillon. In addition, an amount yet to be determined, in the exercise of the 

Arbitrator1s discretion, will be awarded for Claimant's spoliation and conversion 

of Excelsior1s and Liberty's files and other data contained on employer-owned 

laptop computers entrusted to Claimant and Erika Dillon during their 

employment by Respondents or either of them. The additional amount awarded 

will be set forth in a further and/ or amended interim arbitration award and/ or 

in the final arbitration award. 

3. Claimant shall pay Respondent Excelsior the amount of $197,000.00 

--- as and for disgorgement of an appropriate amount of Claimant's employment 

compensation (including salary and bonuses) paid under his employment 

agreement). 

The awarded amount under this paragraph is non-duplicative of 

and does not overlap with any amount award as monetary damages under any 

other paragraph of this Interim Award. 

The amount awarded under this paragraph does not include 

disgorgement based on Claimant1S post-employment violations of fiduciary 

duty. That is because it appears to the Arbitrator that they are instances of 

Respondents having rights without a remedy--- as the limits of case law on 

disgorgement do not extend to post-employment violations of fiduciary duty. 

Disgorgement shall be based on Claimant1S violations of fiduciary 

duty ---including as acting as an attorney in connection with the TNAFlix 

litigation and the Mega Upload case, Claimant1s concurrent representation of 

XVideos and/ or XNXX during his employment by Excelsior and spending 

excessive, undisclosed, time on non-Excelsior/Liberty matters far beyond 

contractually-permitted time under his employment agreement. 

4. Claimant is hereby ordered forthwith (i.e., within ten (10) days of 

the date of the issuance of this Interim Arbitration Award) to turn over to 
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Respondents all Oron-related funds and, further, an additional $30,000 of non

Oron-related client funds of Respondents--- which funds have been held in 

Claimant's attorney trust account--- plus pre-award interest at the legal rate of 

ten percent (10%) per annum from August 29, 2012. 

5. An accounting of Claimant's attorney trust account is hereby 

ordered--- including to ensure compliance with Paragraph 4 hereof. The 

accounting shall be performed by a qualified third-party accountant and/ or 

accounting firm appointed and/ or approved by the Arbitrator. The cost and 

expense of which shall be borne solely by Claimant--- although Respondents 

may advance the funds necessary for the accounting, subject to ordered 

reimbursement by Claimant. Claimant is hereby ordered to cooperate fully with 

the ordered accounting. 

6. Claimant is hereby ordered to return the as-yet-unreturned 

company-owned laptop to Respondents' counsel forthwith--- and in no event 

later than ten (10) days from the date of the issuance of this Interim Arbitration 

Award. 

7. Respondent shall be awarded as damages or costs reasonably 

incurred with this litigation, expenses reasonably incurred by QVIX or similarly 

qualified expert vendor--- up to a maximum of $3,500 ---in connection with the 

vendor's performance of successful and/ or attempted retrieval of data a report to 

the Arbitrator of what, if anything was deleted from the computer and when. 

8. Respondents and Counterclaimants Excelsior Media Corp. and 

Liberty Media Holdings, LLC shall be afforded the right in this arbitration to 

establish their rights--- if any, and according to proof--- to contractual attorney's 

fees and costs. 

Counsel for the parties are ordered to immediately commence and 

diligently conduct and conclude meet-and-confer communications and to submit 

to the Arbitrator within ten (10) days of the issuance of this Interim Arbitration 
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Award an emailed proposed briefing and hearing schedule for any application 

for contractual attorney's fees and costs. 

9. Respondent Jason Gideon will be dismissed as a party to this 

arbitration. 

Subject to further order and/ or a further and/ or amended interim 

arbitration award, and the Final Arbitration Award, this Interim Arbitration 

A ward, including the Determinations hereinabove set forth, is intended to be in 

full settlement of all claims, issues, allegations and contentions, on the merits, 

submitted by any party against any adverse party in this arbitration. Subject to 

the immediately preceding sentence, claims and requests for relief not expressly 

granted in this Interim Arbitration Award are hereby denied. 

Dated: June 3, 2015 

Arbitrator 
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